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This ap-0 ea-1 is nade iswsuant to section 18594 .of
the Bevexxue .zBld ?*2XatiOi?  C o d e  ;fTOln t h e  actioi-l  of t h e  F r a n c h i s e
T2x 3oard on the protest of John Kc. m.d Patricia J, Piithers  ,
against a proaosed  assesssent of additional. personal Income
tax in the mount of $1,867 c 57 for the year 1962.

Appell2nts) ho are  husbmd and wife, are residents
o f  California, Jok?n Xc, !:iithers, herea f ter  a lone  re ferred  to
as appellant , received dividends frog stock osljned in the post
3ulleti-n Coq 2-n-y) a Min_cesota  coi’_ooration  whic’n published a
ne:.jspaper in Rochester, Xirxqesota. The stock of the
co~por2ti.o~ ~2s omed enually by ~gpell~t,  his two b r o t h e r s ,
and the estate of his late father, In addition to the divideads,
app ellaxt received a salary as a vice president and director
of the corporation.  curing the year in question, the
cor~oratiob ,ad its stockholders elected ur,der Minnesota  law
to h2ve the corporation taxed 2s a partnership.

Appellant  paid taxes on t1he dividend income to the
St2te o f Xj_;<qesota axd cla,imed a credit for those taxes in
the Califoraia  incoxw  ’ ta:; retmm filed by. hi;3 and his wife
f0-r the year 1962. See-kj_ozt l&G01 2_7_1ovs a credit 2.gaLnst t h e

Ca.liforni-a  tax “for taxes p 2id to the other state oil income
deTj_ved  fro3 soxmces witain  that state. ‘I

.
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l Respondent disallowed the claimed tax credit on
the basis that tine incone Ta:as derived from a source within
California because the dividends were received from stock
having a Ca!_ifork.a  situs for tax purposes.

It is appella_nts’ Dosltion that this income ?ias
equivalent to partnership eakni-ngs  because the Post Bulletin
Coqaq ad j_ts shareholders had elected to have the
corporation taxed as a partnership by t’ne State of Minnesota.
It is reasoned t’nat the source of partnership earnings is
fixed at the location of the partnership’s business. Sec-
t i o n  290.972  0f the Mimesota  Statues +@_motated  provides:

.0. any small business corporation and its
shareholders may, in a.ccordance with the
provisions of t’nis section, elect to have
said comoration  and its shareholders taxed
as .thoug’l  said corporation were a partnership.

In the alternative 9 it is contended that t’he stock
had acquired a busi~ess situs in Minnesota by reason of
appellmt’s eqloyxent as vice Dresident and director of the
corcoyation  so as to establish ?Ge source of the dividends

. i n  5Ennesota.
0 It is clear that t’he election to be taxed as a

partnership under Mfmesota law eras solely for ta;; ~W~OS~S.
The election did not efCect  aq ci%nge in the car-gorate
status of the business 0,-p in appellant  t s- legal relatioxhip
as a stoc?&olde? of the corporation o

T’ne cpestion is Dresented, nevertheless, whether the
corporation. should be treaded as a partnership in deterniaing
the source of -L:ne incone erithin the nea,ning  of California! s
tax credit statute because the corporation l:as- so treated under
Kinm33ta  lm f o r  p u r p o s e s  of m_olying  XiXl?lesOta’S  taXo A
coz?Qayable  issue has previously been considered by the
Cal.forn.ia  S-mrene Cou_rt  in lE_j__le?  v. McCol~~?l,  17 C a l , 2d 432
[ 110 I? .2d L:-l9-~  o There the cou_r.t ruled t’rrat a California
resident Who received dividezds from a corporation doin
business in the P’flilimine Islands was not entitled to a ta.:r
credit  -tmder sectioll_ 2-s(a) of the C$!!ifornia  Personal I n c o m e
T ax Act (predecessor to section 18001) evei? though t’i?e
PhiliFpin:  income tax act provided that dividends paid by a..,dotieszclc corporation.* 7 constitu-ted inccme derived fron sources
‘in the Philippine Isla;lds, In ‘holding t’nat t;he divideads  were
received fron a source in California for California ir,cone tax
puqoses, the CGLlT*L stated:
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indicates that the Philippines have
ado-ated  a t’neo?y a:Qd philosophjj of
taxation different from that adopted by
California, >.M.ch has uMforrLL.y qqlied
the ;irell-recognized principle of mobil_ia
sequuntl~r  Dersonzm  in dzterxining t h e_:, wl_--_
situs of intangibles  for purposes of
taxzti0-r  a

Corres9ondin~ly, the fact that Ximesota’ taxed the ixxome in
ouestion as if the comoration were a partnership does not.
&feet the deterninatibn of the source of the income and tne
concomita-~t  right to a tax credit under Califorfiia law, That
deternination must rest G% the fact that the income constituted
dividends fro:a stock in a corpox?ation.

In the .TElley case 9 the court concluded that t’ne
source of dividends or- cor-,orate stock is the stock itself,
Uader the doctrine of zob-i 1 j a seauuntur gerso-n.a  (novables
f ollotr the -peTsort) 9 th~~o~~ ?Teyd tiw.'i; the situs of t’ne stock
and therefore the souxce of the dividends is in the state or
country  l?ne-re t’ne oT:rileT yesides unless the stock ‘has ~c~uI.-

’ v&

a business situs elseVnere D

The  business situs exception applies t?iz.ere possessioa
and -control of the izJcL_i;i-n17~ibles are localized in a stG~e other'-7
t'flD& that of -the OX_L~T~ s dozdcile tmd vhere the intmgibles
are used in comection with a local busi-ness activity,
(T!7estiiiz~house Co. v. Lo~.S.~eeles, 108 Cal, 491 [ 205 I) Q 10761 o 1~I~-_---^III
!i!o overcome the ~resU_q ~1011 of doniciliayy locatforz, the proof
of business situs nust definitely cO;li7_ect i;'ne j.;liz~~~~ibles  2s ~1
integral  pa;-t of the local activity, ( A eTTa,,Tk F i i? 2 T-n su::z:c.c.c:e  Co.

V. U,S,State Board 0fTex &3neals, 307 -3~--p3-y-y;g-~J5-5=5-_



I\Tov. 15, 1939, also rel ied 02 by a?pellmt~,
from this zgpeal by reason of the fact that the
tras the beneficiary of a t~~~st amI not a stockholder of a
corporation.

For the reasons set fort’h above, w conclude that
in accordace T;:ii-ih  Calif oriia 1aW appellantls  stock had a
situs in Californl‘a arid that dividends received therefrolz
constituted income fron, a skce M.thin Caiif omia. Wo credit
is a.llowable,  there fore , f o r the taxes paid to Knnesota.
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